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COUNCIL ASSESSMENT REPORT

HUNTER AND CENTRAL COAST REGIONAL PLANNING PANEL

	PANEL REFERENCE & DA NUMBER
	PPSHCC-281 & DA/161/2024


	PROPOSAL
	Subdivision

	ADDRESS
	285, 295, 305, 315 and 325 Pacific Highway, Lake Munmorah NSW 2259

	APPLICANT
	Barker Ryan Stewart

	OWNER
	Alda Properties (Lake Munmorah) Pty Ltd

Central Coast Council (6w Kemira Road)

Robin and Roxanne Becker

Rose Living Pty Ltd
Urban Land Redevelopment Pty Ltd

	DA LODGEMENT DATE
	29 February 2024

	APPLICATION TYPE
	Nominated Integrated Development (Water Management Act 2000)

	REGIONALLY SIGNIFICANT CRITERIA
	Clause 8 of Schedule 6 of the State Environmental Planning Policy (Planning Systems) 2021 as it comprises of coastal subdivision

	CIV
	$24,177,566

	CLAUSE 4.6 REQUESTS
	Nil

	KEY LEGISLATION
	Coal Mine Subsidence Compensation Act 2017

National Parks and Wildlife Act 1974 (Aboriginal Heritage Impact Permit)

Rural Fires Act 1997

Water Management Act 2000

SEPP (Planning Systems) 2021

SEPP (Biodiversity and Conservation) 2021

SEPP (Resilience and Hazards) 2021

SEPP (Transport and Infrastructure) 2021

Central Coast Local Environmental Plan 2022

	TOTAL AND UNIQUE SUBMISSIONS

KEY ISSUES IN SUBMISSIONS
	23 unique submissions and one (1) petition with 309 signatures.

	DOCUMENTS SUBMITTED FOR CONSIDERATION
	· Plan of Subdivision
· Civil Plans

· Stormwater Management Report

· Flood Impact Assessment

· Traffic Impact Assessment

· Noise Intrusion Report

· Landscape Plans

· Supplementary Contamination Report

· Bushfire Assessment Report

· Surface Water and Groundwater Baseline Assessment

· Arborist Impact Assessment

· EPBC Decision on Referral

· Aboriginal Cultural Heritage Assessment Report

· Biodiversity Management Plan

· Project Cost Estimation

· Waste Management Plan

· Biodiversity Development Assessment Report

· Road Safety Audit Report

	SPECIAL INFRASTRUCTURE CONTRIBUTIONS
	HPC Applicable

	RECOMMENDATION
	Deferral

	SCHEDULED MEETING DATE
	25 March 2025

	PLAN VERSION
	T

	PREPARED BY
	Nathan Burr

	DATE OF REPORT
	18 March 2025


EXECUTIVE SUMMARY

The subject development application, DA/161/2024, seeks consent for a 285-lot land subdivision resulting in the creation of the following:
Two hundred and eighty-three (283) residential allotments, including two (2) split-zoned allotments (Lots 1 and 70) containing R2 Low Density Residential and C2 conservation land connected by vinculum, One drainage reserve (Lot 301), One public park (Lot 302), and Internal roads and associated inground infrastructure. 
Following the assessment of the proposal there have a been of statutory barriers to the granting of consent and other matters where a full assessment of the potential impacts of the development is not possible based on the information in the development application. It has been recommended that the determination of the application be deferred pending the submission of information to address the following matters:

(a) State Environmental Planning Policy (Resilience and Hazards) 2021 (SEPP RH) Chapter 2 (Coastal Management) submission of information with respect to works proposed within a coastal wetland, and hydrological impacts associated with groundwater impacts associated with the engineering design and construction of the proposed subdivision works. 
(b) Central Coast Local Environmental Plan 2022 – Information to demonstrate compliance with the provisions of clause 4.1G(4)(a).
(c) Central Coast Local Environmental Plan 2022 – Information to demonstrate the satisfactory provision of sewer services clauses 6.2 and 7.6, and stormwater drainage details demonstrating adequate stormwater drainage clause 7.6.
(d) Central Coast Local Environmental Plan 2022 – Information to address the impacts of the development with respect to flooding in satisfaction of clause 5.21(2).
(e) Biodiversity Conservation Act 2016 – Information to demonstrate works do not trigger the Biodiversity Offset Scheme.
(f) A concept Construction Traffic Management Plan addressing the construction impacts associated with the construction phase of the development.
1. THE SITE AND LOCALITY


1.1 The Site
The Site is located within the established residential suburb of Lake Munmorah and at lodgement was formally identified as the following:

	Property Address
	Lot and DP

	285 Pacific Highway
	Lot 1 DP 626787

	295 Pacific Highway
	Lot 438 DP 755266

	305 Pacific Highway
	Lot 437 DP 755266

	315 Pacific Highway
	Lot 27 DP 755266

	325 Pacific Highway
	Lot 83 DP 650114


Lots 437 and 438 DP7555266 were consolidated by way of a plan of consolidation registered on 31 October 2024 and are now legally described as Lot 1 DP1310973.
The sites, at various times, have been utilised for a range of various commercial, rural and residential uses. Previous uses have included a small scaled commercial orchard and commercial landscaping yard. Current uses include a commercial animal kennel and a bus depot. Two large telecommunication towers exist towards the site’s primary frontage at the Pacific Highway.
All allotments are currently accessed via vehicular crossings from the Pacific Highway with No. 325 Pacific Highway benefitting from a secondary access via Possum Street. All existing allotments are serviced by water, sewer, telecommunication and power services.
The topography of the site is generally level with a slope ranging less than five degrees.
Vegetation throughout the site is characterised by a mix of remnant low woodland vegetation, scattered mature eucalypts, managed grassland, and windbreaks comprised of planted Radiata Pine (Pinus radiata). Groundcover within the Subject Site is comprised of native and exotic species (mainly introduced perennial grasses). The lack of plant diversity in the groundcover is likely to be the result of land management practises including grazing and slashing by the current landowners.
Low-lying areas within the eastern portion of the site are predominantly cleared. A small wetland dominated by rush species occurs near in the north-east corner of the site. Four constructed dams also occur in the south. A drainage channel intersects the location of the proposed road reserve adjacent to Chisholm Avenue to the west. A poorly defined drainage channel also flows in a northern direction through the eastern portion of the site.
A telecommunications rower is located at No. 287 Pacific Highway and owned by Amplitel Pty Ltd and is not subject to this DA. A second telecommunications tower is erected within the subject site for which the operators Vodafone and Waveconn have released all caveats on the site and are no longer using the facility. The lease is set to expire on 28 February 2025 and it is anticipated the tower will be subsequently demolished.
A fire trail exists along the northern lot boundary running in a north/west direction within the adjoining Crown Land parcel.
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Figure 1. Aerial of Site.
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Figure 2. Existing fire trail looking west along the sites northern lot boundary.
Details of the various lots are as follows:

Lot 1 DP 626787 (285 Pacific Highway)

The site is currently occupied by a single storey weatherboard dwelling with detached double garage and direct vehicular access to the Pacific Highway. The site is zoned R2 Low Density Residential under the CCLEP 2022 with a portion of the allotment to the south zoned C2 Conservation.
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Figure 4. Existing single storey dwelling with detached double garage.
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Figure 3. Looking south along C2 Conservation zoned land.
Lot 438 DP 755266 (295 Pacific Highway)

The site is currently occupied by a dwelling house, garage and building used in association with the wholesale and retail of landscape supply known as Aerial Trees Group. Vehicular access is also provided via the Pacific Highway.
The site also contains an existing telecommunications facility which Rose Living Pty Ltd have confirmed that the lease for this facility has expired and that separate application shall be made for the demolition of the existing infrastructure.
Lot 437 DP 755266 (305 Pacific Highway)

The site is currently occupied by a dwelling house, swimming pool and associated outbuildings relevant to a boarding kennel.
Lot 27 DP 755266 (315 Pacific Highway)

The site is currently occupied by a dwelling house and carport.
[image: image7.emf]
Figure 5. Vehicular access to No. 315 Pacific Highway, looking north
Lot 83 DP 650114 (325 Pacific Highway)

The site is currently occupied by a dwelling house, swimming pool and a shed associated with a commercial bus depot.
[image: image8.emf]
Figure 6. Vehicular access to No. 325 Pacific Highway, looking north
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Figure 7. Pacific Highway, east (subject site to the left).

[image: image10.emf]
Figure 8. Pacific Highway, east (subject site to the right).
1.2 The Locality
The site is located within the established suburb of Lake Munmorah and is characterised by a mix of residential housing, rural residential housing, businesses and community (bowling) and recreation (Council park) facilities. 
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Figure 9. Aerial photo of locality

Nearby public transport includes bus services operated by Busways. The bus services provide transport to various nearby local suburbs and railway stations as well as connections to other bus and train service routes for further destinations.
A bus stop for northbound services is located adjacent to 315 Pacific Highway and the bus stop for southbound services is located near the junction of the Pacific Highway and Kangaroo Avenue. The bus services include route 95 (Lake Haven to Morisset via Gwandalan and Mannering Park), route 95X (Lake Haven to Wyee via Gwandalan and Lake Munmorah), route 98 (Lake Haven to Blue Haven via Chain Valley Bay), and route 99 (Lake Haven to Charlestown via Swansea, Blue Haven and Gwandalan). Routes 98 and 99 provide frequent bus route services at 30 to 60-minute intervals in AM and PM peak hours on weekdays and infrequently on Saturdays, Sundays, and Public Holidays.
Busways also operate school bus services adjacent to and past the existing site, providing access to the schools located in Carter Road to the east of the site.
Within proximity to the site and associated works there is an existing Shopping centre comprising a Woolworths supermarket and a number of specialty shops and services and service station with provision for second stage of development at some future time. The shopping centre generally known as Woolies Lake Munmorah has access directly from the Pacific Highway and via Tall Timbers Road. The Tall Timbers Road intersection was upgraded to a light controlled intersection as part of the shopping centre development works.

Adjacent to the shopping centre on the eastern side of Tall Timbers Road is a reserve trust parcel of land in the care and control of Council. This reserve is accessed via and existing track from Tall Timbers Road in the area adjacent to Chisholm Avenue. This access also serves the land east to the reserve site which is a Crown Land parcel currently utilised for sporting facilities and fields. 
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Figure 10. Aerial photo of the site and locality
Council has recently undertaken a public consultation and recreation planning exercise culminating in the design and approval works within the reserve trust land that include the formalisation of the vehicular access, construction of 97 formalised car parking spaces and the construction of a recreation precinct. Both the car park and recreation space are scheduled to commence works in September/October 2025 for completion in March 2026. 
An extract of the draft car parking and access plan and the final community consultation plan for the recreation area are included below.
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Figure 11. Proposed recreation area car park and access 
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Figure 12. Recreation are concpet plan 
2. THE PROPOSAL AND BACKGROUND 

2.1
The Proposal
The Statement of Environmental Effects provides the following description of the proposed development.

All existing site improvements will be demolished, comprising: 

285 Pacific Highway - Dwelling, garage and improvements associated with a commercial boarding kennel facility 

295 Pacific Highway - Dwelling and a secondary building. 

305 Pacific Highway - Dwelling, swimming pool and associated outbuildings. 

315 Pacific Highway - Dwelling and carport. 

325 Pacific Highway, - Dwelling, swimming pool and associated outbuildings. 

Where possible, materials will be salvaged for recycling during the removal process. The remaining waste will be transported to a recognised waste facility.
The proposed development is for a 285 lot land subdivision, comprising the creation of: 

• Two hundred and eighty-three (283) residential allotments, including two (2) split-zoned allotments (Lots 1 and 70) containing R2 Low Density Residential and C2 conservation land connected by vinculum, 

• One drainage reserve (Lot 301), 

• One public park (Lot 302), and 

• Internal roads and associated inground infrastructure. 

The subdivision layout, as shown in Figure 4 below, is generally consistent with the indicative plan in Chapter 5.54 of Central Coast DCP 2021. 

The specified northern part of proposed Lot 70 is intended to be dedicated to Central Coast Council as a future drainage reserve.
Residential lot sizes range from 450m2 to 1,228m2. The split-zoned Lots 1 and 70 have residential areas of 716.2m2 and 700m2 respectively, in addition to the Zone C2 conservation land they contain. 

Primary vehicular access to and from the Pacific Highway will be via Tall Timbers Road and Chisholm Avenue on the western side of the site. A secondary access will be provided to the Pacific Highway in the east via Wallaby Road, Kookaburra Avenue, Possum Street and Kangaroo Avenue. An internal collector road will link Chisholm Avenue to Wallaby Road

The locations of the public park, drainage reserves and conservation allotments are in accordance with the Indicative Plan in Central Coast DCP 2022, Chapter 5.54 and the recommendations of the Biodiversity Certification Assessment Report (BCAR).

A Biodiversity Management Plan was prepared by Wedgetail Project Consulting dated 9 December 2022, to support the biodiversity certification of the subject land as part of the Planning Proposal process. 

The BMP identified a total of four (4) Management Zones within the site based on current condition/status, management requirements, and proposed future land use. The management zones are described as: 

• Management Zone 1: Development Site 

• Management Zone 2: Eastern Conservation Area (Detention Basin – Constructed Wetland) 

• Management Zone 3: Eastern Conservation Area 

• Management Zone 4: North-western Conservation Area 

The BMP will be implemented over a 20-year period. The timing of management tasks and performance criteria are based on Management Stages defined by the progress of the proposed development. The stages are defined as the following: 

• Pre-Construction Phase: Between development approval and the initiation of construction works on site. 

• Construction Phase: Between the initiation and completion of construction within the site. 

• Post Construction Phase: Between the completion of construction and the first monitoring event. 

• Adaptive Management/Operational Phase: Between the first monitoring event and the end of the implementation period, 20 years after the completion of construction. 

• Long-term Management: From the end of the initial 20-year implementation period in perpetuity. 

The Biodiversity Conservation Agreement (BCA) and the Order (BCO) conferring Biodiversity Certification have been issued. Ministerial review of the BCA/BCO has been completed and the Biocertification was gazetted on 5 April 2024 (NSW Government Gazette No 117 of 5 April 2024).

The subdivision plan is included below.
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Figure 13. Proposed Subdivision Plan  
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Figure 14. D on the plan above denotes the location of the stormwater basin to be dedicated to Council 
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Figure 15. Proposed Landscaping Plan 
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Figure 16. Local VPA collector road location of works
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Figure 17. Wallaby Road road local VPA works 
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Figure 18. Chisholm Ave local VPA collector road woks
2.2 Background

The Greater Lake Munmorah Structure Plan

The Greater Lake Munmorah Structure Plan establishes a framework to guide the future growth of the study area from 8.407 people to approximately 15,000 people over a 20-year period. It is guided by a vision that aims to support sustainable growth and has been developed through significant analysis and stakeholder engagement.
The Structure Plan sets a 20-year local land use framework that addresses housing and employment land supply, infrastructure provision, ecology, traffic and transport amongst other things. The Structure Plan identifies opportunities for approximately 3,206 residential dwellings and 7,309 additional residents. 
The site is identified as Precinct 8 within the Structure Plan which primarily contains single dwellings on large allotments, which also contains the Lake Munmorah Local Centre, the primary commercial centre including a major supermarket as shown in the below figure.
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Figure 19. Precinct 8 – Northern Lake Munmorah Plan.
Planning Proposal RZ/2/2019 (PP-2021-716) for No. 285-325 Pacific Highway and 6W Kemira Road, Lake Munmorah
On 27 April 2020, Council resolved to prepare a Planning Proposal to rezone lands known as 6W Kemira Rd and 285-325 Pacific Highway, Lake Munmorah from RU6 Transition and C2 Environmental Conservation to R2 Low Density Residential, SP2 Infrastructure, RE1 Public Recreation and C2 Environmental Conservation under the CCLEP 2022.
In addition to amending the CCLEP 2022 mapping to reflect the zoning changes, the Proposal also sought to change to the minimum lot size mapping for R2 zoned land to 450m2. For the C2 zoned land a 40Ha minimum lot size applies.
Associated with the Planning Proposal a Voluntary Planning Agreement was prepared requiring the provision of Open Space, local infrastructure in the way of new roads and improvements to existing roads.  

The Planning Proposal, Planning Agreement and Development Control Plan Chapter was exhibited between 16 September and 14 October 2022. 

At its Ordinary Council Meeting on 22 November 2022, Council considered the proposal in addition to applying an SP2 Infrastructure Zone to a portion of 6W Kemira Road to enable the construction of a collector road to access Chisholm Avenue and recognise the existing telecommunications facility with an appropriate land use zone. At the meeting, Council resolved to amend the Zone Map to extend the length of the SP2 Infrastructure Zone to ensure it is connected to Kemira Road. 

In accordance with Section 3.36(2)(a) of the EP&A Act 1979 and under section 3.24(5), the LEP amendments were made on 6 December 2022.
When the LEP mapping was finalised, the width of the proposed Road network design was not accurately detailed with a minor administrative LEP amendment required to readjust the width of the SP Infrastructure Zone (Roads) to ensure consistency of the construction of that part of the roadworks over the future Council Road Reserve with the proposed road design layout contained in the signed VPA document. 

Given the minor nature of the amendment, Council resolved to proceed with the making of an amendment to the CCLEP 2022 in accordance with Sections 3.22 and 3.36(2) of the EP&A Act at its meeting on 8 September 2023.
Biocertification
A Biodiversity Certification Order (BCO) has been issued pursuant to S.8.2 of the Biodiversity Conservation Act 2016 with respect to the subject site. The order makes provision for the clearing of native vegetation and loss of habitat on the Certified Land is likely to have Serious and Irreversible Impacts on the Threatened Species, the Swift Parrot which otherwise could not be approved via a Development Application.
The BCO identifies the areas of the site that may be developed in addition to conservation areas which incorporate avoidance areas. The BCO map is included below.

[image: image22.png]285 - 325 Pacific Highway, Lake Munmorah NSW

Legend
i._ 1 Biodiversity certification assessment area
77 Land proposed for biodiversity certification
2\ Conservation land

7 Avaided land o e




Figure 20 – BCO map depicting development, conservation and avoidance areas 
The BCO is enacted by the associated Biodiversity Conservation Agreement (BCA) endorsed by a delegate of the Hon. Penny Sharp on 26 March 2024. With regard to the avoidance areas the following extract provides the relevant restrictions on what may be carried within these areas denoted on the approved BCO map. 
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Conservation of Avoided Land and Conservation Land
The Landowner, excluding Central Coast Council, must:

(a) ensure that there is no disturbance of the Avoided Land or Conservation
Land, including the removal of any native vegetation, fallen timber or
habitat, or any earthworks, from the Avoided Land or Conservation

Land; and

(b) must maintain the Avoided Land and Conservation Land with C2
Environmental Conservation zoning and must not initiate and application
to change the zoning.




Biodiversity Management Plan (BMP)

Council received advice on 19 November 2024 that the Department of Climate Change, Energy, the Environment and Water have approved the Biodiversity Management Plan under Clause 5.2 of the Biodiversity Certification Agreement. The Biodiversity Management Plan includes environment protection works to be carried out over a number of years in order to establish a baseline of environmental quality on the avoidance lands which is then to be maintained at that level (or better) in perpetuity. 

Development Application No. DA/161/2024
The subject development application was registered on the NSW Planning Portal on 29 February 2024 and referred to the Hunter and Central Coast Regional Planning Panel on 7 March 2024 in accordance with Clause 8 Schedule 6 of the State Environmental Planning Policy (Planning Systems) 2021.
A chronology of the development application since lodgement is outlined below, including the Hunter and Central Coast Regional Planning Panel’s involvement with the application:

DA chronology

	Date
	Event

	29 February 2024
	DA registered on the NSW Planning Portal.

	11 March 2024
	Ecologist referral response – Council may reject the subject DA under Section 39 of the EP&A Regulation on the basis that it that 1) it does not contain the information required by s28 of the Regs (see s39(1)(b)(ii)) AND (2) the application is required to be a BDAR but is not accompanied by a BDAR (see s39(1)(e)).

	15 March 2024
	Exhibition commenced until 16 April 2024.

	18 March 2024
	SIDRA files provided to TfNSW.

	20 March 2024
	Tree Assessment Officer review received – insufficient information.

	2 April 2024
	Water and Sewer Officer review received – supported, subject to conditions.

	3 April 2024
	Referral to the Planning Panels Secretariat under Planning Systems SEPP 2021.

	
	Arborist Report prepared by AEP, Revision 01, Reference 2545 and dated 23 November 2023 received.

	8 April 2024
	Order conferring Biodiversity Certification received.

	17 April 2024
	The application was referred to the Hunter and Central Coast Regional Planning Panel for an initial briefing (D16165941).

	19 April 2024 
	The NSW RFS requested the proposed landscape plan which was provided to the agency on 22 April 2024.

	24 April 2024
	The NSW RFS requested additional information pertaining to the ongoing management of road reserves which was provided to the Applicant on 29 April 2024.

	30 April 2024
	Tree Assessment Officer review received – supported, subject to conditions.

	2 May 2024
	Subsidence NSW approval received.

	6 May 2024
	Confirmation from Department of Planning, Housing and Infrastructure that the Housing Productivity Commission does not apply.

	13 May 2024
	TfNSW RFI received and sent to Applicant re design matters for intersection of Pacific Highway and Kangaroo Avenue and Pacific Highway and Tall Timbers Road. 

	17 May 2024
	Application re-exhibited to capture broader residential zones until 17 June 2024.

	21 May 2024
	Environmental Health Officer referral response received – insufficient information.

	
	DA clarification letter, an updated plan of subdivision, landscaping and updated civil engineering plans were received.

	27 May 2024
	Response to NSW RFS RFI with updated Bushfire Assessment Report and response letter.

	31 May 2024
	Legal advice received from Applicant re detention basins and coastal wetlands.

	12 June 2024
	Ecologist referral response received – insufficient information.

	19 June 2024
	DA was reported to the Panel for a further briefing in which the Panel advised there were several permissibility and procedural barriers that are preventing the application moving forward quickly, including the minimum lot size in the C2 zoned land which is a straight prohibition and the proximity area to the wetlands subject to legal advice.

	
	Updated and corrected Owners Consent received for No. 285 Pacific Highway.

	25 June 2024
	Development Assessment Engineer referral response received – insufficient information.

	3 July 2024
	Traffic Engineer referral response received 

	
	Heritage NSW RFI received and distributed to Applicant (D16304039)

	12 July 2024 
	NSW RFS General Terms of Approval received.

	29 July 2024
	Aboriginal Cultural Heritage Assessment provided to Heritage NSW 

	30 July 2024
	Council EHO advised PSI/RAP required, as failed to submit with DA to satisfy Clause 4.6(2) of the SEPP (resilience and Hazards) 2021

	30 July 2024
	Request for PSI sent to Applicant

	31 July 2024
	Re-referral to DPE Water

	6 August 2024
	Consultation between Consultant and Council Principal Ecologist regarding nest boxes.

	22 August 2024
	Contributions conditions received.

	10 September 2024
	Revised Arborist Report and Civil Engineering Plans received

	18 September 2024
	PSI/RAP received and sent to Council EHO for review and comment.

	10 October 2024
	Meeting held with Applicant re status of DA (Copy of LEP Amendment 7 sent to Applicant)

	10 October 2024
	Referral to TfNSW re new pavement arrows at Tall Timbers and Pacific Highway intersection.

	16 October 2024
	Council’s Principal Ecologist RFI to Consultant Ecologist requesting revised BMP.

	21 October 2024 
	TfNSW response received re intersection.

	21 October 2024
	Advice received from Applicant re plan of consolidation.

	29 October 2024
	Advice from TfNSW advising SIDRA updates required.

	6 November 2024
	Meeting held with Applicant re status of DA.

	19 November 2024
	Council received advice from DCCEEW that the Biodiversity Management Plan prepared by Wedgetail Project Consulting and dated 7 November 2024 has been approved.

	2 December 2024
	A public briefing was held with the Panel, Applicant, Council and surrounding residents who registered to speak to the Panel.

	20 December 2024
	Additional Information Package received including Plans, Engineering Details and Arborist Report.

	17 February 2025
	A Panel briefing was held in relation to the receipt of legal advice from the Applicant.

	20 February 2025
	Conference between Legal Parties. 

	28 February 2025
	Request for Information sent to the Applicant.

	7 March 2025
	Additional information sought by Council’s Waste Officer.

	12 March 2025
	Additional information received. 


2.3 Site History

The following applications have previously been considered in relation to the subject site:

No. 285 Pacific Highway

· BA/618/1993 for repairs to existing and addition approved on 8 April 1993.
· DA/259/1994 for tree felling of plantation timber, selective clearing and agricultural use approved on 19 May 1994.

· BA/781/1997 for a double garage approved on 29 April 1997.

· DA/156/1998 for an advertising sign refused on 31 March 1998.

· TA/211/2005 to remove one tree refused on 6 July 2005.

· DA/1421/2005 for a dwelling including demolition of existing structures approved on 3 August 2005.

· CC/1396/2005 for a dwelling including demolition of existing structures approved on 3 August 2005.

· RZ/2/2019 for rezoning from RU6 to R2 approved on 9 December 2022.

No. 295 Pacific Highway

· DA/2/1993 for a wholesale and retail of landscape supply and farm produce approved on 12 July 1993.

· DA/64/1995 for additional storage bins and signs for an existing nursery approved on 24 May 1995.
· TA/487/2003 to remove one tree approved on 13 June 2003.
· DA/790/2011 for a telecommunications facility approved on 6 January 2012.

· CC/831/2013 for the telecommunications facility approved on 2 February 2013.

No. 305 Pacific Highway
· BA/3148/1990 for a colourbond shed approved on 20 November 1990 for No. 305 Pacific Highway.

· DA/496/1989 for a residential alteration, addition or outbuilding approved on 23 June 1990.

· DA/682/1990 for an outbuilding machinery shed approved on 13 November 1990.

· DA/600/1991 for an extension to existing boarding kennels approved on 26 September 1991.

· BA/3342/1991 for kennels approved on 1 November 1991.

· DA/749/1995 for an advertising sign refused on 23 August 1995.
· BA/1675/1996 for a glass enclosure approved on 8 August 1996.

· DA/2389/2002 for a commercial dog kennel approved on 23 October 2002.

· DA/1960/2004 for a proposed cat kennel approved on 20 September 2004.

· CC/1569/2004 for the proposed cattery approved on 20 September 2004.

· TA/484/2013 to remove two trees approved on 18 November 2013.

· WMA/1400/2016 for a shed approved on 16 September 2016.

· DA/1050/2016 for a shed withdrawn on 20 August 2016.

· DA/1111/2016 for a shed approved on 10 October 2016.

· CC/1203/2016 for the approved shed approved on 31 October 2016.
No. 315 Pacific Highway

· BA/644/1994 for a screened enclosure approved on 29 March 1994.
· TA/1505/1995 for a tree inspection in the front yard completed on 28 August 1995.

· TA/827/2005 for the removal of two trees approved on 29 November 2005.
· DA/1256/2006 for a shed and carport approved on 22 August 2006.

· CC/990/2006 for the approved shed and carport approved on 22 August 2006.

· DA/718/2008 for dwelling additions approved on 28 July 2008.

· CC/589/2008 for the approved dwelling additions approved on 28 July 2008.

· DA/228/2024 for a two into two lot subdivision was approved on 26 June 2024.

No. 325 Pacific Highway

· DA/60/2007 for a shed and demolition of an existing shed approved on 22 February 2007.
· DA/60/2007/A for an amended application approved on 17 April 2007.

· CC/116/2008 for the approved shed and demolition of the existing shed approved on 26 November 2007.

· DA/166/2009 for alterations and additions to an awning approved on 5 May 2009.

· CC/165/2009 for the approved alterations and additions and awning approved on 5 May 2009.

· DA/1005/2010 for a dwelling, inground pool and demolition of existing structures approved on 11 October 2010.
· CC/398/2011 for the approved dwelling, inground pool and demolition of existing structures approved on 11 October 2010.
· DA/228/2024 for a two into two lot subdivision was approved on 26 June 2024.
3.
STATUTORY CONSIDERATIONS







Section 4.14 – Consultation and development consent – certain bushfire prone land and Section 4.47 – Development that is integrated development.

The proposal relates to the subdivision of mapped bush fire prone land that could lawfully be used for a residential purpose and therefore the provisions of S4.14 do not apply but rather the development is integrated development pursuant toS4.46. The NSW RFS have issued a Bush Fire Safety Authority under S100B of the Rural Fires Act 1997 and were consent to be granted conditions of consent could be made in accordance with S4.47.

3.1

Environmental Planning Instruments, Proposed Instrument, Development 


Control Plan, Planning Agreements and the Regulations
The relevant environmental planning instruments, proposed instruments, development control plans, planning agreements and the matters for consideration under the Regulation are considered below.
a) SECTION 4.15(1)(a)(i) – PROVISIONS OF ENVIRONMENTAL PLANNING INSTURMENTS

The following pieces of legislation are relevant to this application:

· National Parks and Wildlife Act 1974

· Rural Fires Act 1997

· Coal Mine Subsidence Compensation Act 2017 

· Water Management Act 2000

· SEPP (Planning Systems) 2021
· SEPP (Biodiversity and Conservation) 2021
· SEPP (Resilience and Hazards) 2021
· Chapter 2: Coastal Management
· Chapter 4: Remediation of Land
· SEPP (Transport and Infrastructure) 2021

· Central Coast Local Environmental Plan 2022
A summary of the key matters for consideration arising from the SEPPs are provided in the table below.

	EPI
	Matters for consideration
	Satisfactory 

	National Parks and Wildlife Act 1979
	Aboriginal heritage impact permits issued under section 90. 
	Yes

	Coal Mine Subsidence Compensation Act 2017
	Certain development within mine subsidence districts requires approval
	Yes

	Water Management Act 2000
	Controlled Activity Approvals
	Yes

	State Environmental Planning Policy (Planning Systems) 2021
	Clause 8 of Schedule 6 relating to coastal subdivision.
	Yes

	State Environmental Planning Policy (Resilience and Hazards) 2021
	Chapter 2: Coastal Management

Chapter 4: Remediation of Land
	No
Yes

	State Environmental Planning Policy (Transport and Infrastructure) 2021
	Section 2.122/Schedule 3 relating to traffic generating development.

Section 2.48 Development likely to affect an electricity transmission or distribution network.
	Yes

	Central Coast Local Environmental Plan 2022
	Clause 1.2 – Aims of Plan

Clause 2.3 – Zone objectives and land use table

Clause 2.7 – Demolition

Clause 4.3 – Height of Buildings

Clause 4.4 – Floor Space Ratio

Clause 4.6 – Exceptions to Development Standards

Clause 5.10 – Heritage Conservation

Clause 5.21 – Flood Planning

Clause 7.1 – Acid Sulfate Soils

Clause 7.6 – Essential Services

Clause 7.23 – Transitional provision for floodplain risk management
	No

	Proposed Instruments
	Nil identified
	N/A


National Parks and Wildlife Act 1974
Heritage NSW have reviewed the proposed development and Aboriginal Cultural Heritage Assessment Report, dated May 2021 prepared by Insite Heritage. Heritage NSW determined the information provided in the Report insufficient due to the following:
· The Report refers to a Gateway Determination and rezoning in 2021 and not the current DA.

· The Report does not include all requirements of Heritage NSW guidelines.

· AHIMS search results are from 2021 and are outdated.

· Consultation with Aboriginal parties is not complete nor up to date with the last documented consultation on 4 May 2021.

Heritage NSW requested additional information be provided in accordance with Clause 43 of the EP&A Regulations. This was distributed to the Applicant on 12 July 2024. 

On 24 July 2024, the Applicant submitted a revised Aboriginal Cultural Heritage Report, dated July 2024 and prepared by Insite Heritage. The Report was forwarded to Heritage NSW for further review and assessment under the relevant provisions of the Act.

Heritage NSW advised on 9 August 2024 that General Terms of Approval have been issued (Reference: DOC24/194931-31) that will require an Aboriginal Heritage Impact Permit pursuant to section 90 of the National Parks and Wildlife Act 1974.
Coal Mine Subsidence Compensation Act 2017
In accordance with Section 22 of the Coal Mine Subsidence Compensation Act 2017, the application was referred to Subsidence Advisory NSW. The Agency advised on 1 May 2024 that approval has been granted, subject to conditions set out in the provided determination under Schedule 1 with stamped plans indicating conditional approval.
The General Terms of Approval are referenced in the recommended conditions of consent. Subject to these, the Panel can be satisfied that Section 22 of the Coal Mine Subsidence Compensation Act 2017 have been met.
Water Management Act 2000 - Controlled Activity Approval

In accordance with Section 4.46(1) of the Environmental Planning and Assessment Act 1979, the application has been nominated as being integrated development for the purposes of requiring a controlled activity approval and has been referred to the Department of Planning & Environment - Water (DPE – Water) for their Approval, as the proposed development is within 40m of two mapped watercourses and a small wetland near the north-eastern corner of the site. 
DPE Water responded to Council on 1 July 2024 (Reference IDAS-2024-10199) and advised that General Terms of Approval for part of the proposed development requiring a Controlled Activity approval under the Water Management Act 2000 have been issued.
DPE Water subsequently advised on 14 August 2024 that the agency have reviewed the additional information and amended documents for the proposed development considers that previously issued General Terms of Approval remain current and adequate with no further assessment by the agency necessary.

The Panel can be satisfied that the proposal is satisfactory with regards to section 4.46(1) of the Water Management Act 2000.
State Environmental Planning Policy (Planning Systems) 2021

Chapter 2: State and Regional Development

The proposal is regionally significant development pursuant to Section 2.19(1) as it satisfies the criteria in Clause 8 of Schedule 6 of the Planning Systems SEPP - the proposal is coastal subdivision. Accordingly, the Hunter and Central Coast Regional Planning Panel is the consent authority for this application.

State Environmental Planning Policy (Biodiversity and Conservation) 2021

· Chapter 4: Koala Habitat Protection 2021

The SEPP applies as the subject site is greater than 1 hectare in area and the land does not have an approved koala plan of management applying to it. Prior to granting development consent to carry out development on land to which the Chapter applies, the consent authority must assess and be satisfied as to whether the development is likely to have any impact on koalas or koala habitat (under Section 4.9(2) and (3)). However, under Section 4.9(5)(a)(ii) the consent authority may grant consent if suitable information is provided demonstrating that the land is not core koala habitat. 

The site is not considered to be core koala habitat and the development is not likely to adversely impact on koalas or their habitat. The Panel as the consent authority can be satisfied that the development is likely to have low or no impact on koalas or koala habitat.
State Environmental Planning Policy (Resilience and Hazards) 2021

Chapter 2 Coastal Management
The provisions of State Environmental Planning Policy (Resilience and Hazards) 2021 (SEPP RH) Chapter 2 (Coastal Management) have been considered in the assessment of the development application. The site is not located within the ‘coastal use area’ or within the ‘coastal environment area’ under the SEPP.
The site is partly mapped as being Proximity Area for Coastal Wetlands as depicted by the following diagram extract from the SoEE.  
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Figure 21 – Development site and Coastal Wetland and Proximity Area Coastal Wetland 
Section 2.7 of SEPP RH provides that certain works within a Coastal Wetland require development consent and unless those works are for environmental protection purposes the development is to be considered designated development. 
The proposed development includes the construction of a sewer main connection to the existing sewer system adjacent to 24 Kemira road across the northern boundary of the Council reserve 6W Kemira Road which is works within the mapped wetland. The aerial photograph below depicts the extent of the mapped wetland and the location of the sewer.
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Figure 22 – Coastal wetland and existing sewer infrastructure
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Figure 23 – Proposed sewer mains north west of the site and adjoining the site
The proposed sewer works are considered to be designated development. The development application does not address the presence of designated development and has not been lodged as designated development with the appropriate supporting documents under Section 4.12(8) of the Act. And consent can not be granted to the proposed sewer works.

There are works associated with the construction of the collector road, drainage and BMP works within the Proximity Area for Coastal Wetlands. These works are not considered to be designated development.
The consideration of section 2.7 is complicated by the description provided within section 2.4(2) of SEPP RH inasmuch that the notation can be viewed as implying that Coastal Wetland includes the area described as Proximity Area for Coastal Wetlands.  The definition and note contained in section 2.4(2) are included below. 


(2) The coastal wetlands and littoral rainforests area is the land identified as such 
by the 
Coastal Wetlands and Littoral Rainforests Area Map. 

Note— 
The coastal wetlands and littoral rainforests area is made up of land identified as “coastal wetlands” 
or as “littoral rainforests” on the Coastal Wetlands and Littoral Rainforests Area Map. The land so 
identified includes land identified as “proximity area for coastal wetlands” and “proximity area for 
littoral rainforest”.
The applicant submitted a comprehensive reasoned legal opinion from an appropriately qualified legal professional considering the effects of section 2.4(2) on the operation of SEPP RH. The legal advice contends that the SEPP RH plainly identifies two distinct categories, Coastal Wetland and Proximity Area for Coastal Wetlands and there are distinct control for each area, if the definition of Coastal Wetland were to include the area described as Proximity Area for Coastal Wetlands it would have the effect of there being more onerous controls relating to the buffer area than the wetland proper which is not rational and contrary to the statutory interpretation rule of harmonious construction. The following cases are cited within the legal advice substantiating the position that the section 2.7 does not apply to Proximity Area for Coastal Wetlands.

3.7
This construction is consistent with the commentary of Pain J in S J Connelly CPP 

Pty Ltd 
and Kate Singleton Pty Ltd t/as Planners North v Northern Regional 


Planning Panel (No 
2) [2019] NSWLEC 199, which considered the equivalent 

provisions in the former State 
Environmental Planning Policy (Coastal 


Management) 2018, in which her Honour observed at [77]: 

The various aspects of the CM Act and the CM SEPP including the Area Map relied on by the Panel do support a construction of the CM SEPP as including in the coastal wetland and littoral rainforests area the “Proximity Area for Coastal Wetlands” land depicted on the Area Map. 


3.8 
This construction is also consistent with the commentary of the NSW Court of 

Appeal in Reysson Pty Ltd v Minister Administering the Environmental Planning 

and Assessment Act 1979 [2020] NSWCA 281, which stated at [94]: 

The particular map which has been adopted by the Coastal Management SEPP identifies the sub-areas of “coastal wetlands” and “proximity area for coastal wetlands”. 



3.9 
Finally, and while not determinative, we note that in Investments NQ Pty Ltd v 


Tweed 
Shire Council [2024] NSWLEC 1108, Commissioner O’Neill indicated at 


([9]) that the only jurisdictional prerequisite for “proximity area for coastal 



wetlands” is section 2.8. This supports the position that section 2.7 of the RH 


SEPP does not apply to land identified as “proximity area for coastal wetlands”. 
Noting above the development includes works within the wetland that are considered to be designated development, the broader footprint of development is wholly outside of the wetland area and the development is not considered to be designated development.

Section 2.8 is to be taken into consideration with respect to the development occurring within the proximity area for coastal wetlands. A compliance table for s.2.8 of this SEPP has been included below.
Section 2.8 – Development on land in proximity to coastal wetlands or littoral rainforest
	Matters for Consideration
	Applicant’s Submission

	(1)  Development consent must not be granted to development on land identified as “proximity area for coastal wetlands” or “proximity area for littoral rainforest” on the Coastal Wetlands and Littoral Rainforests Area Map unless the consent authority is satisfied that the proposed development will not significantly impact on:
	

	(a)  the biophysical, hydrological or ecological integrity of the adjacent coastal wetland or littoral rainforest, or
	The development of the site needs to ensure the continuity of groundwater and surface water flows for wetting and drying of the wetland. The water chemistry of flows being directed to the downstream wetlands is also crucial to maintain given the reliance biota and habitat have on the supply of water. Stantec confirmed the proposed development as having adequate measures for ensuring the chemistry and quantity of groundwater and surface flows offsite to the wetlands are not altered, and concluded that no further assessment of groundwater or surface water is required to assess the wet and dry cycle impact on the downstream wetlands.


	(b)  the quantity and quality of surface and ground water flows to and from the adjacent coastal wetland or littoral rainforest.
	The Stormwater Report (Appendix C) shows that in the post development case the pollutant reduction targets exceed Council’s requirements for both the eastern and the western catchments and DRAINS modelling for pre-development and post-development flows shows that the design of the on-site detention for the eastern and western catchments will limit the post development flows to match predevelopment flows for the 20% AEP, 5% AEP and 1% AEP storm events. To maintain the hydrological equilibrium of the coastal wetlands, the Surface Water & Ground Water Baseline Assessment in Appendix J identifies that the drawdown of groundwater caused by construction should be avoided.  This can be achieved by limiting excavations to above the groundwater table but if excavations below the groundwater table are proposed, it is recommended that:

• consideration be given to de-watering requirements comprising groundwater spears or continuous

sump and pump techniques.

• Required pump configuration and flow rates to be designed by a suitable contractor.




Comment:
The finding of satisfaction under s.2.8 is inextricably linked to the impacts of the development on groundwater. In this instance the concept engineering design has not demonstrated how the groundwater will not be detrimentally impacted and the Panel can not be satisfied that the quality and quantity of the groundwater flows to coastal wetland will be maintained such that there will be no likely significant impact to the integrity of the coastal wetland. 
It is recommended that the determination of the application be deferred to allow the applicant to reformulate the development to address the impact on the coastal wetland.

Chapter 4 Remediation of Land

Clause 4.6 requires the approval authority to consider whether the land is contaminated and if the land is contaminated, it is satisfied that the land is suitable in its contaminated state (or will be made suitable after remediation) for the purpose for which the development is proposed to be carried out. 

Further under clause 4.6(2) before determining an application for consent to carry out development that would involve a change of use of land, the approval authority must consider a report specifying the findings of a preliminary investigation of the land concerned carried out in accordance with the contaminated land planning guidelines.

The Supplementary Contamination Assessment Report (Stantec, 2023) has indicated the following potential contaminating activities were historically undertaken on site:

· Agricultural and heavy vehicle storage located within lots 295, 315 & 325.

· Workshops for maintenance of vehicles and agricultural machinery located within lots 295 & 325.

· Storage of flammable chemicals including hydraulic oils, fuels and lubricants within lot 295 & 325.

· Stockpiling of fill including mulch and other anthropogenic materials in isolated locations throughout the entire site.

· Agricultural works including poultry farming within lot 315, and commercial animal boarding facility within lot 305.

· Several stockpiles of materials including metal sheeting/wire/piping, timber, upholstery, tiles and fibrous sheeting within lot 295.

The Report indicates soil analysis, groundwater and surface water analysis and aesthetic analysis was undertaken, including a review of the part 3 reports undertaken by other consultants. The Report concludes that no gross contamination is observed on the site, however minor works during construction are required to remove stockpiles of anthropogenic material and staining of soils around the historic workshop. 
A Remediation Action Plan has been provided (Stantec, 16 September 2024). The RAP has proposed offsite removal to offsite disposal to a licenced disposal facility lawfully able to accept the waste as the expected amount is less than 100m3. Following removal and disposal a validation report detailing the works undertaken is proposed. The RAP also includes an Unexpected Finds Protocol (Appendix C of that document). 

The RAP has indicated the site can be made suitable for the proposed development including area of residential (HIL A and B) and open space land use (HIL C).
In accordance with s.4.6, the Panel can be satisfied that the land will be made suitable prior to the residential use of the land pursuant to the proposed subdivision. 
State Environmental Planning Policy (Transport and Infrastructure) 2021
Subdivision 2 Development likely to affect an electricity transmission or distribution network

The application was referred to Ausgrid on 13 March 2024 for comment in accordance with Subdivision 2 of the State Environmental Planning Policy (Transport and Infrastructure) 2021. Ausgrid advised, that in giving due consideration to the compatibility of the proposed development with existing Ausgrid infrastructure, particularly in relation to risks of electrocution, fire risks, EME, noise, amenity and other matters, that the agency supports the proposed development, subject to recommended conditions relating to:
· Method of electricity connection

· Supply of electricity

· Service mains

· Proximity to existing network assets

· Underground cables and

· Substation.

Subject to compliance with the conditions recommended by AUSGRID the Panel can be satisfied that the requirements of the SEPP have been met in this instance.

· Section 2.119(2) states that consent must not be granted to development on land that: 

has a frontage to a classified road unless it is satisfied that—

(a)  where practicable and safe, vehicular access to the land is provided by a road other than the classified road, and

(b)  the safety, efficiency and ongoing operation of the classified road will not be adversely affected by the development as a result of—

(i)  the design of the vehicular access to the land, or

(ii)  the emission of smoke or dust from the development, or

(iii)  the nature, volume or frequency of vehicles using the classified road to gain access to the land, and

(c)  the development is of a type that is not sensitive to traffic noise or vehicle emissions, or is appropriately located and designed, or includes measures, to ameliorate potential traffic noise or vehicle emissions within the site of the development arising from the adjacent classified road.

The subject site has an extensive frontage to the Pacific Highway and the existing developments to be demolished generally derive access from the highway. The proposed subdivision does not include access from the Pacific Highway and involves connections to existing local roads and the construction of an east west collector road linking Chisholm Avenue to Wallaby Road. The development will therefore derive access from roads other than the classified road.
The rezoning of the site initiated the process of a State Infrastructure Voluntary Planning Agreement (State VPA) being entered into which will make provision for works to be carried out with respect to the Pacific Highway. The State VPA process is not yet finalised however, the NSW Department of Planning, Housing and Infrastructure has advised that the is in the process of being publicly notified and accordingly have requested that any consent issued for the development contain a condition that a State VPA be entered into. 

The State VPA covers works to the Pacific Highway to facilitate the safe and efficient operation of the Highway including Kangaroo Avenue becoming a left in left out arrangement and works to the Tall Timbers Pacific Highway intersection to increase the capacity of that intersection. The diagram below are extracts from the exhibited State VPA.  
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Figure 24 – State VPA works – Kangaroo Ave Intersection 
[image: image28.png]



Figure 25 – State VPA works – Tall Timber Road Intersection 

The rezoning and State VPA processes have considered the effect of the development on the safe and efficient operation of the classified road and the development application were referred through to Transport for NSW who have provided comment and raised no objection to the proposed development. In this regard the safety, efficiency and ongoing operation of the classified road will not be adversely affected as a result of the development.
The subdivision layout results in a number of allotments that either front or are within proximity of the the Pacific Highway and accordingly the development application is supported by Noise Intrusion Report (Day Design, 13/11/23) which considers the potential noise impacts on residential development associated with the Highway. 
Council’s Environmental Health Officer has reviewed the the sampling data, methodology and findings of the Noise Intrusion Report and found that subject to the recommendations of the Noise intrusion Report which include the erection of a noise attenuating fences and particular design and construction criteria for dwellings adjacent to the Highway and supports the findings of the report. 
Subject to the implementation of the the Noise Intrusion Report recommendations it is considered that the development will include sufficient measures to satisfy the considerations under s.2.119(2)(c).
· Section 2.120(2)   Impact of road noise or vibration on non-road development
The proposed development does not include the erection of any of the specified development however, as discussed above the future development of the site can reasonably comply with the noise and amenity criteria specified within s.2.120(3) by complying with the recommendations within the Noise Intrusion Report. 
· Section 2.122 – Traffic Generating Development

Under Schedule 3 of SEPP (Transport and Infrastructure) 2021, the proposal is identified as ‘traffic generating development’.

(4)  Before determining a development application for development to which this section applies, the consent authority must—

(a)  give written notice of the application to TfNSW within 7 days after the application is made, and

(b)  take into consideration—

(i)  any submission that RMS provides in response to that notice within 21 days after the notice was given (unless, before the 21 days have passed, TfNSW advises that it will not be making a submission), and

(ii)  the accessibility of the site concerned, including—

(A)  the efficiency of movement of people and freight to and from the site and the extent of multi-purpose trips, and

(B)  the potential to minimise the need for travel by car and to maximise movement of freight in containers or bulk freight by rail, and

(iii)  any potential traffic safety, road congestion or parking implications of the development.
The development application was provided to TfNSW for comment who provided the following:
 TfNSW has reviewed the information provided and raises no objection to the proposed development, provided the following matter(s) are addressed and included in Council’s conditions of development consent: 

1. The intersection of Pacific Highway/Kangaroo Avenue is to be modified to allow only left in/left out vehicle movements. Works are to be completed prior to the issue of the Subdivision Certificate for the first lot residential lot.

2. The intersection of Pacific Highway/Kangaroo Avenue modification is to include an on-road cyclist treatment to maximise safety benefits for cyclists.

3. The signalised intersection of Pacific Highway/Tall Timbers Road is to be upgraded to increase capacity to cater for the additional traffic volumes. The work is to be completed prior to the issue of the Subdivision Certificate for the 181st residential lot.
Advice to Council

4. 4. Street lighting at the intersection of Pacific Highway/Tall Timbers Road is a Council asset and is to be constructed to Ausgrid specifications and standards. 
The existing infrastructure on the north side of the Pacific Highway shows Category V lights installed on existing timber poles as shown below. Lighting then transitions to central mounted twin outreach columns which would tend to indicate street lighting columns could not be installed along the southern side due to the HV cables. 
If site constraints limit column placement due to existing HV cables etc with the proposed dual right turn arrangement, then TfNSW has no objection to the cover plate detail proposed as long as the column complies with minimum clear zone requirements. Ausgrid will need to be consulted and provide formal approval on this option as any column inspection or maintenance will require the removal of this cover plate. 
5. Council should ensure that appropriate traffic measures are in place during the construction phase of the project to minimise the impacts of construction vehicles on traffic efficiency and road safety within the vicinity. 

6. Discharged stormwater from the development shall not exceed the capacity of the Pacific Highway stormwater drainage system. Council shall ensure that drainage from the site is catered for appropriately and should advise TfNSW of any adjustments to the existing system that are required prior to final approval of the development. 

Comment:
The requested condition of consent could be included as part of any approval issued for the subdivision of the site. With regard to the street lighting consideration raised by TfNSW it is considered that this matter will be resolved during the detailed design of the relevant classified road works. 

The impacts of construction traffic are considered later in this report.  The development does not drain to the Pacific Highway however, concern has been raised by Council’s Development Engineer in relation to the adequate for the Highway drainage to be conveyed through the site which is discussed with respect to CCLEP 2022 below.
· Division 18 – Sewerage Systems and Division 24 – Water Supply Systems

The proposal includes works for water and sewer servicing and under the SEPP ‘sewage reticulation systems’ and ‘water reticulation systems’ both are permissible development with consent on any land under the Section 2.126(6) and (7) as follows:

(6)  Development for the purpose of sewage reticulation systems may be carried out without consent on any land in the prescribed circumstances.

(7)  In any other circumstances, development for the purpose of sewage reticulation systems may be carried out with consent on any land.

Section 2.161(1) of the SEPP states:

(1) Development for the purpose of water reticulation systems may be carried out by any person with consent on any land.

· Division 20 – Stormwater Management Systems

The proposal includes stormwater works, including the construction of water quality basins within land zoned C2  Environmental Conservation and R2 Low Density Residential zones. Section 2.138 of the SEPP states:

Development for the purpose of a stormwater management system may be carried out by any person with consent on any land.

The definition of stormwater management systems under the SEPP is as follows:

stormwater management system means—

(a)  works for the collection, detention, harvesting, distribution or discharge of stormwater (such as channels, aqueducts, pipes, drainage works, embankments, detention basins and pumping stations), and

(b)  stormwater quality control systems (such as waste entrapment facilities, artificial wetlands, sediment ponds and riparian management), and

(c)  stormwater reuse schemes.

The proposed stormwater works including the construction of stormwater treatment basins is permissible with consent.
State Environmental Planning Policy – Exempt and Complying Development 2008

Section 2.75 of the SEPP ECDC provides that certain subdivisions are development specified as exempt development. That includes subdivisions that excise from a lot land that is intended to be used for public purposes. Section 2.75 provides:

2.75 Specified development
The subdivision of land, for the purpose only of any one or more of the following, is development specified for this code—

(a) widening a public road,

(b) a realignment of boundaries—

(i) that is not carried out in relation to land on which a heritage item or draft heritage item is situated, and

(ii) that will not create additional lots or increase the number of lots with a dwelling entitlement or increase the opportunity for additional dwellings, and

(iii) that will not result in any lot that is smaller than the minimum size specified in an environmental planning instrument in relation to the land concerned (other than a lot that was already smaller than that minimum size), and

(iv) that will not adversely affect the provision of existing services on a lot, and

(v) that will not result in any increased fire risk to existing buildings, and

(vi) if located in Zone RU1, RU2, RU3, RU4, RU6, C1, C2, C3 or C4—that will not result in more than a minor change in the area of any lot, and

(vii) if located in any other zone—that will not result in a change in the area of any lot by more than 10%,

(c) (Repealed)

(d) rectifying an encroachment on a lot,

(e) creating a public reserve,

(f) excising from a lot land that is, or is intended to be, used for public purposes, including drainage purposes, rural fire brigade or other emergency service purposes or public toilets.
The creation of a public reserve in this manner is exempt development, pursuant to s 2.75(e) of the SEPP ECDC. Accordingly, it does not require a grant of development consent by a consent authority, and questions of compliance with cl 4.1(3) do not arise.

With regard to the current application, it is considered that via a suitable condition of consent the proposed storm water basin within proposed lot 70 could be subdivided and dedicated to Council pursuant to s.49 of the Local Government Act 1993 following the establishment of the basin. 

Central Coast Local Environmental Plan 2022

The relevant local environmental plan applying to the site is the Central Coast Local Environmental Plan 2022 (CCLEP 2022). The aims of the CCLEP 2022 are to promote a high standard of urban design that responds appropriately to the existing or desired future character of areas.

Zoning and Permissibility 

Under the provisions of Central Coast LEP 2022 the site is zoned part zoned R2 Low Density Residential, C2 Environmental Conservation, SP2 Road Reserve and RE1 Public Recreation. 
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Figure 26. Land Zoning Map

· Demolition is permitted with consent in all zones (clause 2.7).

· The subdivision of all land is permitted with consent (clause 2.6). 

Under clause 2.3 of CCLEP 2022 the Land Use Tables specify what development may be carried out within each respective zone. The proposed works relating to each zone include:

· Road construction including culvert crossings facilities within SP2 (Road and Traffic Facility), R2 Low Density Residential and the RE1 Public Recreation zones. Roads are permitted within the subject zones. 
· Stormwater management facilities are proposed including the construction of two main treatment areas. One in the Northeastern corner of the site zoned C2 and the other being a series of basins on the southern portion of the eastern boundary within the R2 zone. The stormwater management facilities are ancillary to the broader residential subdivision but are permitted with consent under SEPP TI discussed above. 
· Recreation areas are permitted with consent in the RE1 zone. 
· The development involves ancillary works such as the clearing of land and earthworks which are defined terms within the CCLEP 2022 but are not land use definitions to be used in the zone tables. The ancillary and incidental works required to carry out the subdivision are considered to be associated with and permissible the broader works  

· Roads associated with the provision of formal access for the lots are proposed within the RE2 and SP2 zoned land.

· Water and sewer work to service each of the lots are proposed within the RE2 and R2.

· Clearing of vegetation is proposed within the RE2 and R2 zones.

Overall, the proposed development is considered to be permissible with consent. includes road intersection works and community title subdivision and associated works (including associated infrastructure and servicing) which is all permissible development with consent within the R2, SP2 and RE2 zones under the Land Use Table in Clause 2.3. 

Pursuant to the Land Use Table in Clause 2.3 of the CCLEP 2022, the various zone objectives are as follows:

R2 Low Density Residential: 

• 
To provide for the housing needs of the community within a low density residential environment. 

• 
To enable other land uses that provide facilities or services to meet the day to day needs of residents. 

• 
To encourage best practice in the design of low density residential development. 

• 
To ensure that non-residential uses do not adversely affect residential amenity or place unreasonable demands on services. 

• 
To maintain and enhance the residential amenity and character of the surrounding area. 

C2 Environmental Conservation: 

• 
To protect, manage and restore areas of high ecological, scientific, cultural or aesthetic values. 

• 
To prevent development that could destroy, damage or otherwise have an adverse effect on those values. 
RE1 Public Recreation:

· To enable land to be used for public open space or recreational purposes.
· To provide a range of recreational settings and activities and compatible land uses.
· To protect and enhance the natural environment for recreational purposes.
· To identify areas suitable for development for recreation and cultural purposes.
· To provide space for integrated stormwater treatment devices for flow and water quality management.
SP2 Infrastructure

· To provide for infrastructure and related uses.

· To prevent development that is not compatible with or that may detract from the provision of infrastructure.

· To recognise existing railway land, major roads and utility installations and to enable their future development and expansion.

The development is in the main consistent with the objectives of the relevant zones noting there are several matters for which deferral of the determination is recommended. Satisfaction of those matters would be achieving the zone objectives.
General Controls and Development Standards (Parts 2, 4, 5, 6 and 7)

The CCLEP 2022 contains controls relating to development standards, miscellaneous provisions and local provisions. The relevant controls to the proposal are further set out in the table below.

Consideration of LEP controls.

	Clause
	Requirement
	Proposal
	Complies

	2.7 – Demolition requires development consent


	Demolition of a building or work may be carried out only with development consent, in accordance with the provisions of this Clause. 
	Includes demolition.
	Yes 

	4.1 – Minimum subdivision lot size
	450sqm – R2
0sqm – RE1

40Ha – C2
	All R2 lots exceed 450sqm. There is no minimum lot size for the RE1 zoned portion of the site. 
	Yes 
R2 and RE1 lots comply. C2 lots are proposed to be subdivided pursuant to cl4.1G.

	4.1G
	Allows for the creation of split zones parcels less than the minimum Lot size
	Includes the provision of two split zoned parcels containing portions of R2 and C2
	No. Refer to discussion below

	5.10 – Heritage conservation 
	The objectives of Clause 5.10 of the CCLEP are as follows:

· To conserve the environmental heritage of the Central Coast,

· To conserve the heritage significance of heritage items and heritage conservation areas, including associated fabric, settings and views,

· To conserve archaeological sites,

· To conserve Aboriginal objects and Aboriginal places of heritage significance.
	The site does not contain any listed heritage items but does include disturbance of an Aboriginal object.
	Yes. Refer to discussion below.

	5.21 – Flood planning
	Pursuant to clause 5.21 of the CCLEP, development consent must not be granted within a flood planning area unless the consent authority is satisfied of the relevant matters in 5.21(2). 
	Flood impacts have been modelled and a report has been provided in support of the development application. 
	No. refer to discussion below. 

	5.23 Public Bushland
	(a)  the disturbance of the bushland is essential for a purpose in the public interest,

(b)  there is no reasonable alternative to the disturbance,

(c)  the development minimises the amount of bushland to be disturbed,

(d)  the development includes measures to remediate the disturbed bushland.
	The proposal involves the construction of a new road and culverts through an area of public bushland which will form the collector road connection to Chisholm Avenue.
	Yes
The proposed road and watercourse crossing through the public bushland has been designed to be constructed wholly within an area of land that is not subject to the NSW Biodiversity Mapping and the footprint is considered to minimise the extent of disturbance. The development more broadly contains conservation areas to offset the impacts of the development on bushland. 

	6.1 – Concurrence of Planning Secretary
	Repealed
	
	Refer to discussion below

	6.2 – Public Utility Infrastructure
	
	
	

	7.1 – Acid Sulfate soils
	Pursuant to Clause 7.1 of the CCLEP, consent must not be granted until an ASS Plan in accordance with the Acid Sulfate Soils Manual has been prepared and provided to the Respondent.


	The site is identified as Class 5 ASS and within 500m of Class 3 land. In accordance with Clause 7.1 an acid sulfate soils assessment is to be conducted prior to consent being issued. A Preliminary Acid Sulfate Soil (ASS) assessment has undertaken as part of the the Supplementary Contamination Assessment Report details, and which concludes that soils tested are not considered potential acid sulfate soils however, are acidic in nature. For abundant caution the report recommends further confirmation sampling and testing during construction is required which could be addressed via a condition of consent were one granted.
	Yes.

	7.6 - Essential Services
	Pursuant to Clause 7.6 of the CCLEP, essential services must be made available or adequate arrangements be made to make them available.
	
	


Clause 4.1G – Exceptions to minimum subdivision lot sizes for environmental purposes

The minimum lot sizes that apply to the subject site correlate to the zoning of the land such that the R2 zoned areas have a minimum lot size of 450m2 whereas the C2 zoned areas have a minimum lot size on the lot size map of 40Ha. The areas of the C2 (40Ha) do not comply with the minimum lot size and can not be subdivided pursuant to clause 4.1 of the cclep2022. 

Clause 4.1G allow for the creation of lots less than the minimum lot size in order to achieve the following objectives.

(a)  to provide for the subdivision of lots that are within more than one zone but cannot be subdivided under clause 4.1,

(b)  to ensure the subdivision occurs in a way that facilitates the protection of the environmental values of the land.
Clause 4.1G(2) specifies that clause 4.1G applies to each original lot identified on the key sites map. The entire development site is identified on the key sites map. 
Significant to the consideration of clause 4.1G the site has three distinct portions C2 zoned land, one within the northwest of the site within 285 pacific Highway and and two portions running generally north south along the eastern side of the site within 295 Pacific Highway. The portions located on No.295 are separated by the collector road which is zoned R2.
While the development site is comprised of a number of original lots the relevant parcels with respect to the considerations under clause 4.1G are 285 and 295 Pacific Highway.
Pursuant to clause 4.1G(3) consent may be granted to subdivide an original lot if the following is met. 

(3)(a)  one of the resulting lots will contain—


(i)  
land that has an area that is not less than the minimum lot size shown on the 

Lot Size Map in relation to that land, and


(ii)  
all the land in Zone C2 Environmental Conservation or Zone C3 Environmental 

Management that was in the original lot, and

(3)(b)  
all other resulting lots will contain land that has an area not less than the 


minimum lot size shown on the Lot Size Map in relation to the land.
The land comprising original lot 285 Pacific Highway includes proposed Lot 1 which has an R2 zoned portion of land greater than 450m2 and connected via vinculum all the C2 zoned area with No.285. All other lots meet the minimum lot size. Proposed Lot 1 is depicted in the plan extract below.
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Figure 27. Proposed Lot 1
The land comprising original lot 295 Pacific Highway includes proposed Lot 70 which has an R2 zoned portion of land greater than 450m2 and connected via vinculum all the C2 zoned area with No.295. It is noted that the two separate C2 portions are both connected via vinculum separated only by the collector road. It is further noted that the northern portion of proposed Lot 70 will contain a stormwater basin to be dedicated to Council at some future time pursuant to an exercise under SEPP ECDC however, this does not have bearing on the primary subdivision for which consent is being sought for under clause 4.1G. All other lots meet the minimum lot size. Proposed Lot 70 is depicted in the plan extract below. 
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Figure 28. Proposed Lot 70
The proposed allotment is considered to satisfy the requirement of clause 4.1G(3).

Consent may not be granted under clause 4.1G unless the consent authority is satisfied of the following in accordance with clause 4.1G(4).  

(a)  
the subdivision will facilitate the management and protection of the 



environmental values of the land, and
(b) 
 land in the following zones will not be used for the purposes of residential 


accommodation—



(i)  C2 Environmental Conservation,



(ii)  C3 Environmental Management.

The applicant submits that in satisfaction of clause 4.1G(4)(a) the management and protection of the environmental values of the C2 zoned land will be achieved via the biodiversity certification framework that applies to the land. That is, the BCO, BCA and approved BMP which generally would relate to the C2 areas of proposed lots 1 and 70 respectively, noting again that the northern portion of lot 70 will be stormwater basin dedicated to Council. 

In broad terms the biodiversity certification framework seeks to prevent certain activities that might otherwise be deleterious to the ecological value of the conservation land while also requiring the augmentation and ongoing maintenance of the ecological values of the conservation land. To this end the developer anticipates there will be an initial establishment period of approximately 5 years then a post establishment period of another 5 years in which the developer will retain proposed lots 1 and 70 at which point it is anticipate the lots will be on sold. By virtue of the biodiversity conservation framework applying to the land the obligations under the framework will be attached to the title of the land and it will be the responsibility of the landowner to meet these obligations. 
The applicant has supplied details of the anticipated works and costings associated with the initial phases of the conservation works. It is anticipated that these works would easily fall within the capabilities of the developer.
The R2 portion of the proposed lots 1 and 70 would enjoy dwelling rights and would foreseeably be developed for residential purposes. In this regard the ongoing in perpetuity management of the conservation land would be the responsibility of the owner of the dwelling(s). The applicant submits that by virtue of the biodiversity conservation obligations being attached to the title of the land the future landowner will be aware and ergo capable of satisfying the ongoing obligations.  
The BMP stipulates that the proponent will be the proprietor of the conservation land during the implementation phase and into perpetuity bit moreover the BMP requires at the establishment of management goals to be achieved in perpetuity at the end of the initial 10-year period. 

The proposal must be practical, enforceable, and effective. In this instance the proposed subdivision to create the split zoned lots has not been shown to be practical and effective. The applicant anticipates that the ongoing obligations will be minimal however, there is no information in support of the application that details what the ongoing requirements will be in terms of works, expertise required or monetary value that will fall to the owner(s) of the lot(s). The conservation lands could for example be severely damaged by a natural hazard such as bushfires or weather event s such as drought or flood rains.  
The proposed subdivision is not considered to facilitate the management and protection of the environmental lands beyond the initial 10-year period and therefore does not satisfy the precursor requirement contained with clause 4.1G(4)(a). 

Dwellings are not permitted within the C2 zone under CCLEP 2022 and the provisions of clause 4.1G(4)(b) are taken to have been satisfied by the development. 

It is recommended that the determination of the development application be deferred to allow the applicant to address the provisions of clause 4.1G(4)(a) of the CCLEP 2022.

Clause 5.10 – Heritage

The objectives of this clause are as follows:

(a) To conserve the environmental heritage of the Central Coast,

(b) To conserve the heritage significance of heritage items and heritage conservation areas, including associated fabric, settings and views,

(c) To conserve archaeological sites, 

(d) To conserve Aboriginal objects and Aboriginal places of heritage significance.
The proposed development includes the disturbance of an Aboriginal object and is a subdivision of land on which an Aboriginal object is located therefore consent is required under clause 5.10 of CCLEP 2022.  
Consent may not be granted under clause 5.10 unless the consent authority has considered the effect of the proposed development on the heritage significance of the item or area concerned.
The development application is supported by a heritage report prepared by a suitably qualified person. The heritage report provides a historical description of the locality, a review of other relevant studies and includes the results of a site survey.  The survey of the site revealed the presence of a stone artifact depicted in the photograph below extracted from the heritage report.
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Figure 29. Aboriginal Object in situ
The following description of the significant of the object, justification for the disturbance of the site and the recommendations of the heritage report are included below. 

The archaeological significance is low as an isolated object is consistent with other 
sites found on the eastern side of Lake Macquarie, particularly within the Doyalson soil landscape which has low sub-surface potential due to erosion of the thin sandy A1 horizon soils. 



Development will result in total harm to the registered Aboriginal stone artefact site 

45-7-0389. Impact to the Aboriginal object will result from bulk earthworks for the 


residential development.



The cultural significance of the site is moderate as a tangible expression of 



occupation.



Justification



The proposed development is an integral part of Central Coast Council’s North 


Wyong Structure Plan, providing residential housing to meet the NSW 



Government’s housing targets7. The study area is within area 16 of the plan – 


proposed residential area. The rezoning of the land to residential was approved 


in 2022. The project is justified to meet the housing needs of the growing NSW 


population.


Recommendations


1. 
AHIP application for the development area identified in Figure 14. 


2. 
The AHIP enable the relocation of the artefact #45-7-0389 to GDA 366025 E 

6327198 N, 175m to the north west. The relocated artefact will be updated on 

AHIMS. 

3. 
The location of the artefact should be noted on any Vegetation Management 

Plan with precautions to prevent inadvertent impact. 


4.
 In the unlikely event that Aboriginal skeletal remains are discovered, all 


works should cease within 10 metres of the find, the Police and Heritage 


NSW should be called without unreasonable delay and, if the remains are 


demonstrated to be Aboriginal, works may only recommence following 


written permission from Heritage NSW under the NPW Act. 

Having regard to the heritage report it is considered that subject to adherence to the recommendations noted above the development will have an acceptable effect on the heritage object notwithstanding the disturbance of the object. The development application and heritage report have been referred to Heritage NSW who have issued GTAs with respect to the proposed disturbance of the heritage object. 
Clause 5.21 – Flood planning
The subject site is mapped as being partially within the flood planning area. The topography of the site is comprised of a central high point generally running in a north south direction and two existing water courses either side of the high point of the land. Along the western side of the site the the flood affectation is within the adjoining Council reserve however, the proposed collector road encounters the flood affected land. The eastern watercourse is generally the area of the site zoned C2 with the portion identified as being within the flood planning area ridge generally contained to the proposed storm water basin in the north-eastern corner of the site. The aerial photograph below shows the subject site, contours and flood planning area.  
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Figure 30. Flood planning areas
In accordance with Clause 5.21(2), development consent must not be granted to development on land the consent authority considers to be within the flood planning area unless the consent authority is satisfied the development – 

(a) Is compatible with the flood function and behaviour on the land, and

(b) Will not adversely affect flood behaviour in a way that results in detrimental increases in the potential flood affectation of other development or properties, and

(c) Will not adversely affect the safe occupation and efficient evacuation of people or exceed the capacity of existing evacuation routes for the surrounding area in the event of a flood, and

(d) Incorporates appropriate measures to manage risk to life in the event of a flood, and

(e) Will not adversely affect the environment or cause avoidable erosion, siltation, destruction of riparian vegetation or a reduction in the stability of river banks or watercourses.

The application is accompanied by a Flood Risk Management Report which demonstrates that the development has been designed to cater for flows up to and including the 1% AEP event. The following plan extract shows that the development in the 1% AEP event will improve drainage in some adjoining areas and increases within the are attributable to the construction of infrastructure and in general are not considered to be either hazardous or avoidable for the type of development being carried out. 
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Figure 31. – Flood Level difference post development 1% AEP
The submitted flood modelling reveals that during the PMF event there are impacts to adjoining residential properties located at 2-10 Kermira Road and 15 Wallaby Road. These impacts are generally associated with infrastructure proposed as part of the development which alter the existing flood characteristics. The changes to flood behaviour experienced at the subject residential properties result in additional flooding greater than or equal to 200mm within eh residential property and in some cases and increase in the hazard category experienced on the land to H3.
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Figure 32. Flood Level difference post development PMF
The impacts to the residential properties are not considered to be acceptable in the context of the NSW Flood Planning Guidelines and therefore the Panel may not be satisfied as to the matters specified in clause 5.21(2) of CCLEP2022 and consent may not be granted.

It is considered that through further flood investigation and the refinement of the design the identified flood impacts could be addressed and therefore it is recommended that the determination be deferred pending the application demonstrating an accepting flood impact.   
Clause 6.1 - Repealed

Clause 6.1 historically required the concurrence of the Planning Secretary; however, this provision was repealed on 1 October 2023 before the current application was lodged. The requirement for satisfactory arrangements to be made with the Planning Secretary has been replaced by the NSW Housing and Productivity Contribution (HPC).   
The NSW Department of Planning, Housing and Infrastructure has advised that the HPC for the proposed development is as per the table below.
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Prior to the Issue of a Subdivision Certificate, the Housing and Productivity Contribution (HPC) set out in
the table below is required to be made.

Housing & Productivity Contribution Amount ($)
Housing and Productivity Contribution (Base $1,045,113.76
Component)

Strategic Biodiversity Component $848,170.36
Total Contribution Payable $1,893,284.12

The HPC must be paid using the NSW Planning Portal.

At the time of payment, the amount of the HPC is to be adjusted in accordance with the Environmental
Planning and Assessment (Housing and Productivity Contributions) Order (HPC Order). The HPC may be
made wholly or partly as a non-monetary contribution (apart from any transport project component) if the
Minister administering the Environmental Planning and Assessment Act 1979 agrees.

The HPC is not required to be made to the extent that a planning agreement excludes the application of
Subdivision 4 of Division 7.1 of the Environmental Planning and Assessment Act 1979 to the development, or
the HPC Order exempts the development from the contribution.

The amount of the contribution may be reduced under the HPC Order, including if payment is made before 1
July 2025.




Clause 6.2

Clause 6.2 states that consent must not be granted for development on land is an urban release area unless the Council is satisfied that any public utility infrastructure that is essential for the proposed development is available or that adequate arrangement have been made to make the infrastructure available when it is required. Public utility infrastructure for the purposes of clause 6.2 comprises,

(a)  the supply of water,

(b)  the supply of electricity,

(c)  the disposal and management of sewage.
Plans have been assessed in relation to the future servicing of the new lots to be created and it is considered that the existing public utilities have sufficient capacity to service the proposed development. 

The sewer strategy relies upon the construction of a sewer main norther from proposed road 1 along the western boundary of proposed lot 1 through the conservation area identified as avoidance land. 
In order to limit the impacts to the avoidance land it is proposed to underbore the proposed main. The length of sewer is main to be underbored exceeds 200m and would require the installation of a service pits at 90m intervals and a manhole to be constructed at the change of direction. Works within the avoidance area are considered to be inappropriate incursion into the avoidance land. As mentioned above the westerly connection of the sewer to the existing system traverses an area mapped as state significant wetland and these works would be designated development that cannot be approved under the current application.
In this instance the development does not have an adequate arrangement for the provision of sewer and consent cannot be granted.
Clause 7.6 – Services
Consent must not be granted to development unless the consent authority is satisfied that all of the following services that are essential for the development are available or that adequate arrangements have been made to make them available when required.
(a)  the supply of water,
The proposal will connect and extend the existing reticulated water supply which has sufficient capacity to cater for the ultimate development.
(b)  the supply of electricity,
Reticulated electricity supply is available to the site. 
(c)  the disposal and management of sewage,
The site drains to two catchments generally east and west and there are 225mm sewer mains available to service each catchment. As mentioned above however, the the western catchment cannot be connected to the sewer in the manner proposed due to ecological constraints associated with avoidance area and the crossing of the mapped wetland is designated development which cannot be approved under the current application and accordingly the development does not include an arrangement for the provision of sewer. 
(d)  stormwater drainage or on-site conservation,
The Pacific Highway directs road runoff through the subject site. The application does not provide sufficient detail to demonstrate that the the major event (i.e. 1% AEP) has been catered for in piped drainage system and appropriate easement created. Information is required to demonstrate that the drainage structures can provide the required inlet capacity for the major event (including allocation for blockages). The energy dissipation/scour protection works at the headwall outlet is expected to be extensive and details have not been provided to demonstrate the extent of works to be carried out are not within the avoidance area. 
The development is not considered to have satisfactory arrangements for storm water drainage and it is recommended that determination be deferred pending further details being provided demonstrating adequate storm water drainage arrangements. 
(e)  suitable vehicular access,
The proposed vehicular access is comprised of connections to existing local roads including the construction of a new collector road.

The proposed collector road is to provide access to the Pacific Highway via Tall Timbers Road and it is considered that in the absence of the collector road connection to Tall Timbers Road the development would be unsatisfactory as there will be no safe and convenient access to the southbound lanes of the Pacific Highway.  

Both the new collector road crossing of the Council reserve at 6W Kemira Road and tie in works associated with the proposed roundabout at the intersection of Tall Timbers Road and Chisholm Avenue will require the dedication of road reserve by Council as the developer cannot dedicate Council or reserve land for the purposes of roads. 

The construction of the collector road includes the the construction of culverts to cross an existing watercourse and formation of a new road within an existing Council reserve at 6W Kemira Rd. The reserve is identified as a Natural area – wetland under under the Council’s Plan of Management for Council Community Land. An extract of the Plan of Management for Council Community Land is included below, the green colour denoting the Natural area- wetland categorisation of the reserve. 
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Figure 33. CCC - Plan of Management for Council Community Land
Section 35 of the Local Government Act 1993 (LG Act) mandates that community land must be used and managed in accordance with the plan of management applying to the land. 

Section 36 of the LG Act specifies the following core objectives for community land categorised as wetland. 
(a)  to protect the biodiversity and ecological values of wetlands, with particular reference to their hydrological environment (including water quality and water flow), and to the flora, fauna and habitat values of the wetlands, and

(b)  to restore and regenerate degraded wetlands, and

(c)  to facilitate community education in relation to wetlands, and the community use of wetlands, without compromising the ecological values of wetlands.

Section 47F of the LG Act provides that community land may not be dedicated as a road unless that road is for the purposes of the community land.

The Plan of Management for Council Community Land does not make provision for the construction of a road through the reserve and the construction of the road would not be in keeping with the objectives for the land under the LG Act. 

The applicant submits that consent could be granted subject to appropriate conditions for the collector road in spite of the plan of management subject and S35 of the LG Act and on the proviso that Council does not dedicate the land as a road prior to the land being reclassified on the following basis,  

(a)
 the Greater Lake Munmorah Structure Plan (GLMSP) specifically proposes 
a 
“collector road” (Road 1) between Tall Timbers and Carters Road which 
includes part of Lot 79. Further, the location of the collector road over part Lot 
79 is also specified in Chapter 5.54 “Lake Munmorah – 285-325 Pacific 
Highway” of the Central Coast Development Control Plan 2022 (DCP);

(b)
 the part of Lot 79 over which the road is to be constructed was recently 
rezoned from RE1 Public Recreation to SP2 Road, demonstrating that the land 
is to be used for the purposes of a road in order to implement the collector 
road contemplated in the GLMSP and DCP;

(c) 
according to Council’s website the continuing classification of part Lot 79 as 
community land was a “procedural oversight”. To correct this oversight, on 
22August 2023, Council resolved to commence the reclassification of part Lot 
79 to operational land in accordance with section 34 of the LG Act. We 
understand that the reclassification of part Lot 79 to operational land is 
forthcoming but may not be finalised prior to the determination of the DA for 
the Proposed Development; and
(d) 
subject to an appropriate condition of consent, the use of part Lot 79 as a 
road will not commence until the land has been reclassified as operational 
land.

It is agreed that the strategic planning for the site relies on the construction of the collector road and the construction of this road over what is currently Council’s reserve. Council is in the process of reclassifying the land having adopted a planning proposal which has been publicly exhibited and forwarded to the NSW Department of Planning, Housing and Infrastructure for finalization and notification. 
In this regard the applicant’s submission is supportable in that there is both a clear intent and processes underway to reclassify the land in order to facilitate both the construction of the road and the future dedication of the road reserve.
It is noted that the tie in works associated with the new roundabout are strictly to facilitate the use of the land for the purposes of the reserve and this area of works is not bound by the same constrains associated with S.35 and s.47 of the LG Act as is the case with the collector road. 

The Council will undertake the necessary actions to dedicate the required road reserves to allow for the use of newly constructed roads at the relevant point in time.
The proposed access is in keeping with the requirements of the relevant development control plan and were consent to be granted adequate arrangements for vehicular access could be made subject to conditions of consent. 
(f)  the collection and management of waste.
The proposed street design was amended to cater for the satisfactory collection of waste by Council’s waste service and the development is recommended for approval by Council’s Waste Assessment Officer. The development is considered to have satisfactory arrangements for the collection and management of waste. 
b) SECTION 4.15(1)(a)(ii) – PROVISIONS OF ANY PROPOSED INSTRUMENTS

Draft Local Environmental Plan No. 9 – Reclassification of Land
Council has afoot a planning proposal for the reclassification of a number of parcels from Community land to Operational land. The planning proposal has been adopted by Council and publicly exhibited and referred to NSW Department of Planning, Housing and Infrastructure for finlaisation however, it is not clear if the draft LEP is imminent and certain. The area to be reclassified is depicted on the plan extract below.
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Figure 34. Draft LEP No.9 area of the site proposed to be reclasssified Operational Land
c) SECTION 4.15(1)(a)(iii) – PROVISION OF ANY DEVELOPMENT CONTROL PLAN

The following Development Control Plan is relevant to this application:
Central Coast Development Control Plan 2022 (CCDCP 2022)
The Statement of Environmental Effects contains a summary of the relevant development controls under the CCDCP 2022.

•
CCDCP Chapter 1.2 – Notification of Development Proposals
The development application was notified in accordance with the DCP Chapter 1.2 and the provisions of the Act.

•
CCDCP Chapter 2.4 Subdivision

The proposed subdivision is generally consistent with the provisions of chapter 2.4 of 
CCDCP 2022. In this regard the lot dimensions, orientation and access are satisfactory. 
The proposed roads are satisfactory in terms of road geometry and design are 
satisfactory as is the proposed earthworks and landscaping. There have been 
stormwater drainage matters identified in the consideration of clause 7.6 of CCLEP 
2022 that require addressing before consent may granted to the development.
•
 CCDCP Chapter 5.54 – Lake Munmorah 285-335 Pacific Highway
Chapter 5.54 of CCDCP 2022 is a site specific set of controls that were enacted with the rezoning of the land for residential pruposes. The chapter contains the following heads of consideration for any development of the land including the structure plan included below.

· Subdivision Design

· Stormwater and Drainage

· Road Layout and Hierarchy

· Open Space and Landscaping

· Pedestrian And Cycleway Routes

· Public Transport

· Noise attenuation 

· Potential Site Contamination

· Bushfire

· Ecology
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Figure 35. CCDCP 2022 – Area specifc Structure Plan 
The proposed development is considered to be generally consistent with the provisions of Chapter 5.54 of CCDCP2022 and the heads of consideration have been broadly addressed in the considerations within this report. The determination is recommended to be defered pending the resolution of a number of matters related to the provision of services, surface and groundwater drainge and flooding which if resolved would satisfy the provisions of the CCDCP2022.
•
CCDCP Chapter 2.14 Site Waste Management
In accordance with DCP Chapter 3.1, the applicant submitted a construction and operational Waste Management Plans for the development outlining the waste disposal, re-use and recycling (on and off site). 
d) SECTION 4.15(1)(a)(iiia) – PLANNING AGREEMENTS UNDER SECTION 7.4 OF THE EP&A ACT

The developer is in the process of a State planning agreement which is to make provision for the requirements: 

· The Pacific Highway / Kangaroo Avenue intersection will be modified to allow only left in / left out vehicle movements. The work is to be completed prior to the issue of the Subdivision Certificate for the first lot created for the purpose of Residential Accommodation within the Development; and 

· The Pacific Highway / Tall Timbers Road signalised intersection will be upgraded to increase capacity to cater for the additional traffic volumes. The work is to be completed prior to the issue of the Subdivision Certificate for the 181st lot created for the purpose of Residential Accommodation within the Development. 

The development relies on the works associated with the State VPA in order to ensure there is appropriate access to the Pacific Highway. Concept plans of the State VPA works have been submitted with the current application and TfNSW indicated during consultation that no objections were held in relation to the intended works. The NSW Department of Planning, Housing and Infrastructure has requested that any consent issued for the development contain a condition regard the State VPA however, in this instance the determination is recommended for deferral based on other reasons. 
A Local Planning Agreement has been entered into and outlines infrastructure contributions that will be made by the developer. The Planning Agreement outlines the following requirements: 

· Dedication and embellishment of land for local open space; 
· Upgrading of Chisholm Avenue to a collector road; and 
· Construction of a roundabout at the intersection of Chisholm Avenue and Tall Timbers Road. 

The proposed development incorporates all the of the required infrastructure under the Local VPA and subject to conditions of consent the development is considered to be consistent with the Local VPA.  
e) SECTION 4.15(1)(a)(iv) – PROVISIONS OF REGULATIONS

The matters that must be taken into consideration by a consent authority in determining a development application under Sections 30B,61-68 2021 EP&A Regulation have been considered and the following matters warrant discussion.

Section 66A – Council-related development applications – the Act s 4.16(11)

As per Clause 66A, A council related development application must not be determined by the consent authority unless – 

(a) the council has adopted a conflict of interest policy, and 

(b) the council considers the policy in determining the application.

In this section—

conflict of interest policy means a policy that—

(a)  specifies how a council will manage conflicts of interest that may arise in connection with council-related development applications because the council is the consent authority, and

(b)  complies with the Council-related Development Application Conflict of Interest Guidelines published by the Department and available on the NSW planning portal, as in force from time to time.

Central Coast Council adopted ‘Council-Related Development Applications Conflict of Interest Protocol’ on 30th May 2023. This policy has been considered in the assessment of this application. It is considered that Clause 4.3.6 is relevant to this particular proposal. 

In this instance the conflict of interest is being managed by the Council not being the consent authority for the development application in addition to the development being notified for a period of not less than 28 days. 

Section 30B – Council-related development applications

As per Section 30b, a council-related development application must be accompanied by:

(a) a statement specifying how the council will manage conflicts of interest that may arise in connection with the application because the council is the consent authority (a management strategy), or

(b) a statement that the council has no management strategy for the application.

In this instance the SoEE contains a statement to address s.30B of the Regulation.  

f) SECTION 4.15(1)(b) – LIKELY IMPACTS OF DEVELOPMENT

The likely impacts of that development, including environmental impacts on both the natural and built environments, and social and economic impacts in the locality must be considered. In this regard, potential impacts related to the proposal have been considered in response to SEPPs, LEP and DCP controls outlined above. The following key issues have not been generally discussed above.  

The consideration of impacts on the natural and built environments includes the following:

· Context and setting 

The site location although isolated from other urban development, has been the subject of a recent rezoning and is identified as an urban release area. The proposal is generally consistent with the planned future strategic context and setting for the site, in that the proposal is for the subdivision of the site and the provision of supporting road infrastructure to enable future housing and other business-related development.

· Roads, access and traffic 

The Traffic impact assessment (TIA) accompanying the application indicates the following traffic generation assumptions

The NSW “Guide to Traffic Generating Developments” provides specific advice on the traffic generation potential of various land uses. However, the TfNSW has released a Technical Direction (TDT 2013/4) with the results of updated traffic surveys and amended land use traffic generation rates. 

Regarding low density residential dwellings, the following amended advice is provided within the Technical Direction. 

• Daily vehicle trips = 10.7 per dwelling in Sydney, 7.4 per dwelling in regional areas. 

• Weekday average evening peak hour vehicle trips = 0.99 per dwelling in Sydney (maximum 1.39), 0.78 per dwelling in regional areas (maximum 0.90). 

• Weekday average morning peak hour vehicle trips = 0.95 per dwelling in Sydney (maximum 1.32), 0.71 per dwelling in regional areas (maximum 0.85). 

As there is potential for dual occupancies to be developed within the subdivision the maximum number of 372 dwellings has been used when assessing the number of vehicle trips that could be generated by the proposed development.  

The additional traffic generated by the proposed 372 dwellings during the weekday peak period using the average rate values is as follows; 

Daily vehicle trips = 372 dwellings x 7.4 trips per dwelling = 2,725 trips per day 

Weekday AM peak hour = 372 dwellings x 0.71 trips per dwelling = 264 trips per hour 

Weekday PM peak hour = 372 dwellings x 0.78 trips per dwelling = 290 trips per hour

Trip Distribution and assignment

The following assumptions have been made regarding the distribution and assignment of traffic to and from the Pacific Highway / Tall Timbers Road and the Pacific Highway / Kangaroo Avenue / Boronia Road intersection for the purpose of traffic modelling: 

• Traffic from the residential subdivision has been distributed as 80% outbound and 20% inbound in the AM peak and 70% inbound and 30% outbound in the PM peak; 

• Restrict Pacific Highway / Kangaroo Avenue Intersection to Left in and Left out only and distribute existing traffic at this intersection to Pacific Highway / Tall Timbers Road; 

• Inbound and outbound traffic is split 50/50 between east and west;

Development Traffic

The proposed AM and PM peak trip assignments are based on the following: 

• All turning movements permitted at the Pacific Highway / Tall timbers Road intersection; 

• Pacific Highway / Kangaroo Avenue intersection restricted to left in / left out only; 

• All traffic along the Pacific Highway entering the site from the east (westbound traffic) will turn right at Tall timbers Road; 

• 50% of traffic along the Pacific Highway entering the site from the west (eastbound traffic) will enter vis Tall Timbers Road and 50% will enter via Kangaroo Avenue; 

• 50% of eastbound traffic will exit the site via Tall timbers Road and 50% will exit via Kangaroo Avenue.  

Impact of the proposal on the residents of Chisolm Avenue.

The TIA does not provide existing traffic counts on Chisolm Avenue or consider the impact of development traffic on the residents of Chisholm Avenue.

It is anticipated that current traffic volumes on Chisolm Avenue would be in the order if approximately 25 vehicle trips in the AM and PM peaks. 

Given that 100% of traffic generated by the development will use the existing traffic signals at Tall Timbers Road to travel west on Pacific highway (Kangaroo Road will be left in and left out with no viable u-turn facility west of the site on Pacific Highway) the residents can expect an increase of approximately 211 trips in the AM and 231 in the PM.

This increase in traffic movements will have an impact on the amenity of the existing residents Chisolm Road. The impact however, is considered to be consistent with broader strategic planning context for the site with regard to the rezoning, DCP structure plana and local VPA and refusal based on traffic impacts is not warranted.
· Earthworks

There proposal includes bulk earthworks across the site which result in lots that will be readily developed for residential purposes. Not lots exceed 10% slope with the majority less than 5% in slope. The development does not include any areas of excessive or undue cut, fill or retaining.  
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Figure 36. Proposed finished slope 

· Construction Issues 
The application lacks sufficient information regarding the construction staging and the impact the construction traffic will have on the condition of the surrounding local road network given that there will be only one route in and out of the subdivision (Tall Timbers Road traffic signals) for construction vehicles (23t truck & dog). No right turn in and out of the development site is available. A detailed concept Construction Traffic Management Plan (CTMP/CEMP) outlining construction traffic movements and environmental impacts through the existing residential area is required in order to properly consider the impacts of the development.
It is recommended that the detmerination of the development application be deferred until information is submitted to address the potential construction impacts of the development.
· Flora and fauna impacts 

Biodiversity Conservation Act (BC Act) assessment

The works associated with the Tall Timbers Road and Chisholm Ave roundabout require the removal of trees in order to cite the construction as depicted on the plan extract below.
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Information is required to demonstrate that the trees to be removed are not within the biodiversity values mapped are which would trigger the jurisdictional requirement for a BDAR under the Biodiversity Conservation Act (BC Act).  

It is recommended that determination of the development application be deferred pending the submission of information to demonstrate there are no clearing works with the biodiversity values mapped area or alternatively if works are within the relevant mapped area a BDAR is submitted in support of the application. 
g) SECTION 4.15(1)(c) – SUITABILITY OF THE SITE
The site is considered to be generally suitable for the development subject to the resolution of the recommended deferral matters.
h) SECTION 4.15(1)(d) – PUBLIC SUBMISSIONS
Submissions are considered in Section 2.3 of this Report.
i) SECTION 4.15(1)(e) – PUBLIC INTEREST

In this instance the proposed development cannot be approved as there are a number of matters related to either a statutory barrier to consent and/or sufficient information addressing the impacts of the development. The proposal would if made satisfactory would provide for the housing needs of the local community in accordance with the broader strategic plans and policies of the Council and NSW and the public interest is best served in this instance by the deferral of the determination pending the resolution of the matters identified in this report.  
2. REFERRALS AND SUBMISSIONS
2.1
Agency referrals and concurrences

The application was referred to the following agencies for comment/concurrence as required by the EP&A Act.

Referral agency responses
	Agency
	Concurrence/referral trigger
	Comments
	Resolved

	Referral/Consultation Agencies

	Ausgrid
	Section 2.48 – State Environmental Planning Policy (Transport and Infrastructure) 2021 – Development near electrical infrastructure.
	Ausgrid advised on 14 March 2024 that the Agency consented to the subject development, subject to recommended conditions (D16304864).
	Yes

	Transport for NSW
	Section 2.122 – State Environmental Planning Policy (Transport and Infrastructure) 2021 – Development that is deemed to be traffic generating development in Schedule 3.
	TfNSW advised on 3 July 2024 that the Agency raises no objection to the proposed development, subject to recommended conditions (D16320923). 
	Yes

	NSW Rural Fire Services
	Division 4.8 of the Environmental Planning and Assessment Act 1979 and Bush Fire Safety Authority under section 100B of the Rural Fires Act 1997.
	The NSW RFS advised on Friday 12 July 2024 that General Terms of Approval under Division 4.8 of the EP&A Act and a Bushfire Safety Authority under Section 100B of the Rural Fires Act 1997 had been issued (D16320909).
	Yes

	Department of Climate Change, Energy, the Environment and Water
	s.90 pf the National Parks and Wildlife Act 1974
	The DCCEEW advised on 9 August 2024 of GTAs being issued with respect to an AHIP required under the NPW Act 1974.
	Yes

	Integrated Development (s4.46 of the EP&A Act)

	Department of Planning and Environment – Water
	Water Management Act 2000
	The Department of Planning and Environment – Water advised that for the purposes of the Water Management Act, the proposed works are exempt from the need to obtain a controlled activity approval and no further assessment is required.
	Yes


2.2
Council Officer Referrals

The development application has been referred to various Council officers for technical review as outlined in the table below.

Council officer referrals

	Officer
	Comments
	Resolved

	Development Engineer – Flooding
	Confirmation of impacts associated with deferred matters required.
	No

	Development Engineer 
	Confirmation of impacts associated with deferred matters required.
	No

	Development Engineer – Traffic and Transport
	Confirmation of impacts associated with deferred matters required.
	No

	Water and Sewer
	Council’s Water and Sewer Officer supported the proposed development, subject to recommended conditions.
	Yes

	Environmental Health Officer
	Approval subject to conditions recommended.
	Yes

	Contributions Officer
	Contributions would be payable under any consent issued for the subdivision of the site. No objections.
	Yes

	Tree Officer
	Council’s Tree Assessment Officer supported the proposed development, subject to recommended conditions.
	Yes

	Ecologist
	Confirmation of impacts associated with deferred matters required.
	No


2.3
Community Consultation

The proposal was notified in accordance with Chapter 1.2 Notification of Development Proposal of the Central Coast DCP from 15 March until 16 April 2024 and again between 17 may to 17 June 2024 to ensure further surrounding residential zones were notified. The notification included the following:
· Notification letters sent to adjoining and adjacent properties and

· Notification on Council’s website.

Council received a total of 23 unique submissions, petition of 309 signatures, which included 1 submission in favour of the proposal. Copies of the submissions are included as an attachment to this report.   

The matters raised in public submissions centre on,

· The efficacy of the traffic assessment and the reliance on data obtained during the period affected by COVID.

· The impacts associated with the proposed collector road on the existing residential neighbourhoods located east and west of the development.

· The impacts on existing neighbourhoods and nearby villages associated with the proposed changes to the Pacific Highway intersections at Kangaroo Road and Tall Timbers Road including impacts on emergency access.
·  The lack of pedestrian facilities associated with the development and within the Pacific Highway.
· The lack of local infrastructure and services to service the new development.

· The impacts to wildlife and the ecological values of the area.

· The health implications related to allowing additional housing in proximity to coal ash dams.

Comment:

The determination of the development application is recommended to be deferred pending the submission of information to address the impacts of the development and a full assessment including consideration of the matters raised in public submission is not possible at this time. 

It is noted that the proposal generally reflects the requirements of CCDCP 2022 and TfNSW have provided comment not raising objections with respect to the concept design and traffic impacts identified in the development application which are to be carried out under a State VPA. In this regard the impacts on amenity and transport associated with the construction of the collector road are considered to be consistent with the broader strategic impetus and at a broad scale are not likely to be significantly addressed or altered by satisfaction of the recommended deferral matters. 
 CONCLUSION 

This development application has been considered in accordance with the requirements of the EP&A Act and the Regulations as outlined in this report. Following a thorough assessment of the relevant planning controls, issues raised in submissions and the key issues identified in this report, it is considered that the determination of the application be deferred. 

The site was recently rezoned for future residential purposes and is located within an identified urban release area.  The proposed development is permissible under Central Coast LEP 2022 however there have been a number of instances identified where there is insufficient information to allow for an assessment to be completed and/or a precursor requirement satisfied and deferral of the determination is recommended accordingly.  
RECOMMENDATION

That the determination of Development Application DA/161/2024 for demolition and a proposed a 285-lot land subdivision and associated works 285, 295, 305, 315 and 325 Pacific Highway, Lake Munmorah NSW 2259 be deferred pending the submission of information to address the following matters:

(g) State Environmental Planning Policy (Resilience and Hazards) 2021 (SEPP RH) Chapter 2 (Coastal Management) submission of information with respect to works proposed within a coastal wetland, and hydrological impacts associated with groundwater impacts associated with the engineering design and construction of the proposed subdivision works. 
(h) Central Coast Local Environmental Plan 2022 – Information to demonstrate compliance with the provisions of clause 4.1G(4)(a).
(i) Central Coast Local Environmental Plan 2022 – Information to demonstrate the satisfactory provision of sewer services clauses 6.2 and 7.6, and stormwater drainage details demonstrating adequate stormwater drainage clause 7.6.
(j) Central Coast Local Environmental Plan 2022 – Information to address the impacts of the development with respect to flooding in satisfaction of clause 5.21(2).
(k) Biodiversity Conservation Act 2016 – Information to demonstrate works do not trigger the Biodiversity Offset Scheme.
(l) A concept Construction Traffic Management Plan addressing the construction impacts associated with the construction phase of the development.
The following attachments are provided:
1. Proposed plan of subdivision
2. Engineering Plans
3. Biodiversity Management Plan
4. Public Submissions
5. Landscaping Plan 
6. Statement of Environmental Effects
